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CHAPTER L. INTRODUCTION

The Ad Hoc Committee for the Reform of Justice System presents the
following document Analytical Document of the Justice System (Analytical
Document). The Analytical document will be the cornerstone in the following
process for developing a strategy and action plan for judicial reform.

The purpose of this document is to analyze the current state of the justice
system. Taking as its starting point the results of the justice system in these 16
years, since the entry into force of the Constitution of the Republic of Albania,
the Analytical Document aims to highlight issues affecting our justice system in
all aspects of the organization, functioning and administration. Further more,
the problems identified will serve as raw material for developing a strategy and
action plan in order to address the problems in the most efficient manner
possible.

From the methodological standpoint, the results of the justice system (which
are subject to the Analytical Document), have been identified through the
following processes:

a) formal analysis - legal and constitutional legislation;

b) study of the practice of the Constitutional,

c) study of statistics;

d) analysis of public perceptions;

€) analyzing the experiences of users of the justice system;

f) study of the findings and recommendations of a rich bibliography of
studies and evaluations of domestic and foreign players in years.

The following findings are faced with the standards or best practices (identified
by the contributions of local and foreign experts), and the public's legitimate
expectations (identified by surveys of perceptions and experiences) to
understand the depth of the problems and emerging trends.

Taken together, the above sources of data show that our justice system has
almost all accepted indicators of a functional system. Problems affecting the

judiciary, are associated with the organization, governance, statutes of the
justice officials, administration and in general with the ability of the system to
operate according to European standards. Well-functioning of the justice
system is a key prerequisite for the progress of our political and economic
system and the way of life of the citizens. The justice system is the foundation
supporting the rule of law in a democratic society

The justice system in the Analytical Document is estimated against these
parameters:

a) independence and impartiality;

b) accountability and transparency;

c) effectiveness and efficiency;

d) the level of institutional cooperation at all its levels.

Undoubtedly, in Albania efforts to improve the justice system have not been
lacking, but basically they have been partial efforts to improve the system
through measures of operational nature, such as modernization of
infrastructure, introduction of partial information technology to improve
communication with the public, etc. In some cases there have also been
legislative interventions to correct or improve certain aspects of the
organization of the system and its governance. Such were, for example, the
enactment of laws for Serious Crimes Court and Administrative Court, changes
in the recent years of the laws on the High Court and the High Council of
Justice, etc.

But despite awareness of the fundamental importance of the justice system, in
no case during the 16 (sixteen) years there has been a broad and deep effort to
analyze the results of the justice system as a whole and to deal with its
numerous problems radically. Public attention and the attention of the political
class on the problems of the justice system has been sporadic and short.
Generally these problems (for example: lack of independence, professionalism
or integrity) have come into the spotlight only when the bodies of the justice
system are involved in the resolution of political conflicts, as for example:
electoral disputes, in criminal processes against senior state officials, the



collapse of government normative acts etc., or when certain officials of the
justice system are involved in corruption cases. Usually, with the completion of
these processes is also vanished the interest of the political class and the public
to address the problems identified.

This deficit of attention can be explained by several factors. One of them is
political and legal culture inherited from its communist past, in which the
justice system was seen more as an instrument for implementing the decisions
of the executive rather than an independent authority. This twisted sense seems
to have ameliorated the importance of reforms in the justice system based on
the concept that, if we have a good government, the justice system can not be
otherwise. Another factor was the simplistic perception of the justice system
bodies as instances / forums for solving small problems between private
individuals, without any potential to influence development policies. Although
this perception has changed as the limited role of representative institutions
(government and parliament) has been clarified, in the fight against crime it has
been identified the increased role of the judiciary in the control of legality in
the activity of public administration (which existed only in embryonic form
during the totalitarian) and increased control of the constitutionality of
legislation by the Constitutional Court, its tracks are remaining in the mentality
of the political class and the mentality of the public.

Exclusion of the public in the reforms undertaken so far in the justice system is
another factor that minimize their depth and impact. Despite the complexity of
the issues involved in the concept of "reform in justice", essentially the purpose
of these reforms is to strengthen the guarantees enjoyed by private persons in
their relations and in relations with the state. Although this is a valid motive for
the inclusion of the public in this process, there have never been made efforts to
educate the public about the practical benefits of the reform in justice and to
provide a platform for its effective participation in the process of reforms.

As to politics, its approach to a profound reform, which would bring a
consolidation of the justice system in the country, has been faltering and
complex. Although the ideological level as rightists, leftists as well must be
interested in strengthening the justice system and the judiciary in particular, the

practice has lacked the willingness to look beyond the immediate political
interests. In the absence of an articulated pressure by the public and a broad
political agreement, and the lack of a sufficient democratic tradition of the
country, parliamentary majorities and governments of the time were satisfied
with the cosmetic interference part in the justice system, mainly supported only
by the votes of the majority. Worse, the very nature of these interventions has
created the space for politics, which in any case to seek control over the
governance of the institutions of justice to avoid risks that could come to
politics from an independent justice. The policy has not escaped the temptation
to save as much controlling role in matters relating to appointments, status,
career and discipline of judicial officials, influencing in this way their behavior.
Perhaps the most striking example of this constant trend is the insistence to
preserve an exclusive role of the executive in the inspection of the activity of
judges and their discipline.

Last but definitely not least, the reforms so far (however partia), are also
affected by corporatist interests of justice officials (judges and prosecutors),
who through alliances with different political wings, but also through
manipulation of the other relevant actors (civil society organizations or
international institutions), have managed to find avenues to influence the
objectives and instruments of reform. In other words, one of the main reasons
that influenced the sterility of the justice reform process has been the fact that
the interests of stakeholders of reform (political class and judiciary officials)
have not always coincide with the public interest for an independent and
professional system with integrity.In these conditions, the only constant
pressure and uninterested in justice reform has come from the international
partners of Albania and specialized organizations of civil society. European
Union at the European Council meeting of 1993 in Copenhagen has articulated
the condition for strengthening the rule of law in countries that aspire to join
the EU. Thanks to EU conditionality, the reforms in the organization and
functioning of the judiciary in Albania, in order to strengthen the independence
and its accountability have been continuously.

The Analytical document aims to create conditions for a successful reform to
correct the negative impact of the above factors, which over the years have



made it impossible to implement a deep reform of the justice system and have
reduced the effect of partial reforms that have been undertaken. The
contribution of the Analytical Document in this regard should be seen in
several areas:

Firstly, by making a full and objective analysis of all aspects and components
of the justice system, the analytical document creates the necessary conditions
for the justice reform to be harmonized and its effects to be balanced. It is clear
that the various components of the justice system are dependent on each other.
Consequently, legislative or organizational interventions in a system aspect
create consequences in another aspect. Thus, for example, interventions that
may have as a result increasing the role of the courts in the life of society must
be accompanied by an increase in professional skills and ethical standards of
judges. In fact, performing increasingly complex tasks of the judges and the
process of European integration dictates strengthening and expanding their
knowledge, in order to not only act, but also to act as European judges. On the
other hand, it may require intervention to change or improve traditional forms
of training of judges. Therefore, if these interventions will become detached
from one another, they will bear the risk that one aspect will profusely be
strengthened at the expense of another. This risk is minimized if the issues are
addressed at the same time, by the same group of experts, based on the solid
and well consulted findings and conclusions.

Secondly, since the analytical document summarizes the objective data,
identified with the contribution of all stakeholders in the field (judges,
prosecutors, freelance professionals in the field of justice, civil society,
specialized international partners, users of the system services and the general
public) and identifies the principles, standards and international best practices,
it creates the conditions for a reform, the orientation, width and depth of which
is determined by the needs and real problems of the system outside the short-
term agendas of the politics and corporatist interests of the officials of the
system.

Thirdly, the fact that the analytical document is drafted under a parliamentary
process, will help to overcome the concept that judicial reforms are purely

technical matters. As noted above, the justice reform is a political hot issue,
because the success or failure of all our political and economic system depends
on the well-functioning of the justice system. Consequently, the conscious
inclusion of political class in this process, as an actor interested in the well-
governance of the country, and maintaining their respective responsibilities is
crucial. Moreover, the development of the reform under the auspices of a
special parliamentary commission avoids the bias that has characterized the
current reforms administered by the executive.

Fourthly, becoming public, the analytical document will enable informed
participation of all stakeholders in the following process for developing the
strategy and action plan.

Finally, the comprehensive analysis that contains the analytical document,
conducted through a critical review of all aspects of the justice system,
including governance structures, structuring and organization of the courts and
the prosecution, judicial and prosecutorial geography, personnel issues, budget,
technology systems and information communication, procedural rules by which
the system of justice institutions perform their functions, the transparency of
the judiciary, the availability and quality of free professions in the area of
justice, will make it possible to address all the problems affecting the justice
system without any prejudice since they result from facts and the best local and
foreign expertise.



CHAPTER 11 ANALYSIS ON SOME SPECIFIC FINDINGS

1. The public perception about the justice system

There is a widespread public perception that the system suffers from the
phenomenon of corruption and outside influence in delivering justice.
Corruption, lack of transparent, overlong processes or non-execution of court
decisions have contributed to the negative perception of the public on judicial
transparency. Today the judicial power is considered as one of the areas with
high level of corruption by the evaluation reports of foreign or domestic
organisations, public complaints or denunciations made in green numbers
located on each institution.” In a survey of 2009 titled “Corruption in Albania:
Perceptions and Experiences”, the Institute for Development Research and
Alternatives found that Albanians believed that trials would be mostly
influenced by financial interests, business connections, personal acquaintances
of judges and political considerations®. These surveys have shown that the
Albanians believe that the judiciary is one of three (3) institutions that have
little contribution in the fight against corruption.

In fact, public opinion believes, but some close observers of the sector claim
that some prosecutors and judges assumed that pay to be appointed or
transferred to jobs in Tirana or other major cities. Unofficial data suggest that
public corruption payment cycle begins with the Judicial Police, corrupt
officers who accept payment to destroy evidence at the crime scene. Further,
according to these data, corrupt prosecutors accept payment for not starting a
case or not to bring charges to the court and corrupt judges delay the
appointment of the first session or condition the final decision waiting for
bribery. Generally, the bribery is not given directly but through the mediation
of a third person, which is often a close relative of the family of the judge or

3 Intersectoral Justice Strategy
* Corruption in Albania, Perception and Experience, Institute for Development
Research and Alternatives, Pg. 22-24 (2009).
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prosecutor, a mutual friend or a lawyer. Generally, there are unofficial data
from the public of a well-defined structure of figures paid for various services
and predetermined division of illegal benefits between the judge and the
prosecutor. Often, illegal profits are sent abroad or were given to relatives or
families of judges or prosecutors, or trusted third parties.

In October 2012 the Center for Transparency and Right to Information
conducted a survey with 58% of the total number of judges. 25% of them
shared the opinion that justice system is corrupt and 58% believed the system
was perceived as corrupt. 50% of judges thought that judicial system was not
liberated from political influence.

In the eyes of the public another problem is the low level of professionalism of
the main actors of the justice system. The development of legal education, as
cornerstone in the formation of law professionals, has a considerable influence
on public opinion to the proper functioning of the justice system as a whole.

There is a general perception, according to which the education system fails
sufficiently to form citizens aware of their rights and legal obligations as well
as the importance of recognition and enforcement of law. Inappropriate
massification of higher legal education has resulted in lowering the quality of
the preparation of lawyers who approach the labor market. Besides problems in
admissions and lack of harmonization of programs, it is thought that one of the
main problems for the (non) assurance of quality is related to the lack of
assessment on the basis of merit. Students expressed themselves on assessments
not based on merit and corruption in higher education”.

> In the observation of the National Student Council is noted a significant level of
corruption in higher education and high level of confidence of students to report cases
of corruption at the university.http://www.gazetadita.al/keshilli-kombetar-i-studenteve-
geveria-te-ktheje-vemendjen-tek-korrupsioni-ne-arsim//, access on 01/03/2015



2. Problems noticed by international institutions and organisations
2.1. European Union

The EU has made its estimates through progress reports® prepared annually for
Albania's progress on the path of reform that aimed its membership in this
organization.

The European Commission Progress Report of 2014 on Albania’

The report of 2014® among other things highlights that: key laws should be
adopted to reform the Constitutional Court, High Court, the High Council of
Justice and the Prosecution. In terms of judicial independence and impartiality,
no steps were taken to integrate the High Court within the judicial system.
Further efforts are needed to rationalize the High Court proceedings and to
significantly reduce the backlog of cases, including the modification of the
composition of panels to review criminal cases. High Court should be
transformed into a court of cassation. Status of the High Court and the process
of appointing its members remains a concern in terms of potential
politicization, as long as the relevant constitutional provisions are not amended.
Independence and impartiality of the High Court is not yet fully guaranteed. In
January, parliament rejected the President's nominees for three members of the
High Court and these vacancies are not yet filled. Two recent decrees of the
President for the appointment of judges to the High Court were rejected by the
Assembly. The functioning of the justice system continues to be affected by
politicization, limited accountability, weak interagency cooperation,
insufficient resources, delays in the proceedings and backlog issues. Corruption
in the judicial system remains a concern. It should be adopted key laws on
reforming the Constitutional Court, the High Court, the High Council of Justice
and the Prosecution.

® Progress report of 2014 https:/eudelegationalbania.wordpress.com/albania-and-eu/
7 http://www.mie.gov.al/
8 Ibid, as above.
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Changes to the law on the High Council of Justice guarantee only a limited and
fragmented reform of this body. The judges’ evaluation criteria should keep
better view of the workload of judges at all levels. Additional measures are
needed, that these procedures are clearly based on the merits of the candidates
and other objective criteria. The case-sharing system based on the lot under the
control of the chairmen of the courts shoul be gradually eliminated.
Furthermore, audio recording, which is used in many courts, should be further
extended. Full harmonization and unification of judicial practice remain to be
guaranteed. Court decisions are not published systematically; when published,
are not always reasoned and do not always respect deadlines. In connection
with judicial accountability remains a risk of overlapping inspections. The
responsibility to initiate disciplinary proceedings is only with the Minister of
Justice, which contradicts EU standards. The disciplinary system for
magistrates should be significantly improved through a more transparent and
efficient system of inspection. From October 2013, the Minister of Justice has
initiated proceedings against 20 judges, despite the fact that so far only 2 judges
are dismissed from the HCJ, another one is transferred to another court at a
lower level for two years and warnings are issued for eight judges, as well as
reprimands to 2 others. The disciplinary system for judges should be
significantly improved through a more transparent and efficient inspection
system. Also, the role of the Minister of Justice is to be reviewed in this
process, and to establish a solid track record of sanctions.

In particular, the process of collating the number of judges assigned to each
court remains to be completed. Available resources should be reviewed and
added, to cope the increased workload on the prosecution and the courts, and
that there are no anomalies in the work by the lack of judges in some courts.

The proper implementation of measures adopted is essential, while the created
legal gaps by the repeal of the law for the administration of courts by the
Constitutional Court should be filled up. With the current legislation, the chief
secretaries have only limited managerial responsibility while the chairmen of



the courts perform a number of administrative tasks. The EC considers that this
undermines the efficiency of the court system’.

Legal assistants in the administrative courts should be appointed according to
the procedure that define changes made to the law in July. Referring to the
official website of the Ministry of Justice, until now there does not appear to be
announced the date of an open competition for legal assistants to the
Administrative Court

Progress Report of the European Commission in 2014 highlights the fact that
judges have not yet suitable working and safety conditions. Protection of judges
from threats and pressures also remain inadequate "°.

There are very high court tariffs for civil proceedings.

One of the problems identified in the execution of decisions is the non-
execution of decisions within a reasonable time, which create the premises for a
corrupt judicial system''. The execution of court decisions is weak, especially
in cases where state institutions are suing party'*. It is not yet set up an
effective system for monitoring the private bailiff service, as well as that of the
state bailiff service. Capacities for data collection should be strengthened. The
Electronic case management system ALBIS is not yet connected to the system
used by the courts .

The lack of accountability of the General Prosecutor’s Office remains of
concern. Procedures for the appointment and dismissal of key personnel in this
office should be transparent and impartial, and the role of the Council of

’ European Commission Progress Report on Albania 2014, Brussels, 10.8.2014, p. 13
and p. 48

' Progress Report on Albania 2014, chapter 23, "Judiciary and Fundamental Rights" -
{COM (2014) 700 final, p. 80

" Ibid as above.

12 European Commission Progress Report on Albania 2011, id, p. 61

13 European Commission Progress Report on Albania 2014, Brussels, 10.8.2014, p. 49
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Prosecutors reinforced. The Centralized database of Information Technology
installed in the Tirana Prosecution Office should be extended across the country
to improve the transparency and efficiency of case assignment system in the
prosecution. More work is required to increase the efficiency of investigations
and to become more proactive, including financial investigations, investigations
into high-level corruption, corruption in the justice system, conflict of interest
and fraud in the declaration of assets. Efficient investigations continue to be
hampered by legal obstacles, such as tapping and surveillance provisions, the
terms of the investigation, the lack of records on bank accounts and telephone
subscribers and issues of acceptance of evidence by the court. "It is necessary
to undertake further steps to strengthen the disciplinary system for judges,
prosecutors and lawyers, as well as to further improve the efficiency of the
courts *. In the performance of their duties prosecutors should take into account
the rights and position of the injured party in criminal proceedings, while
respecting the dignity, privacy, safety of victims and their families as well as
EU legislation .

The frequent change of staff in prisons and prison police limits the efficiency of
training '°. The Commission also highlighted the inadequate health care during
incarceration'’. Minors continue to be detained more than it is anticipated in
the provisions of the Criminal Procedure Code for banning and detention for
minor infractions. Often are reported cases of abuse of minors in the prevention

" Progress Report of the European Commission, October 2014, page 2.

' Directive 2012/29 / EU of the European Union sets the condition that criminal justice
systems should provide services, information and rights necessary for victims during
criminal proceedings. These include the right to be heard in criminal proceedings, the
right of translation, the right of the victim of a serious crime to view the decision not to
hear this case, the right to legal assistance and reimbursement of expenses, the right to
protection and compensation for injuries or losses. The European Union recommends
promoting access to the Istanbul Convention, which is to create a one-stop agency for
victims, in order to maintain contact with the victim, to provide information about the
case of the victim and other government agency or court.

'® European Commission Progress Report on Albania 2014, p. 53.

" European Commission Progress Report on Albania 2014, p. 52.



and only an investigation has been launched against a prison police officer for
torture '®. The lack of a specific institution today violates the rights of a group
of individuals who suffer from mental health illnesses. Nevertheless, efforts are
being taken to establish a medical institution for the treatment of prisoners with
mental illness, concerns remain about the lack of adequate health care for
people with mental illness.

Further work is required by the authorities to promote alternative means of
dispute resolution, such as mediation. In the criminal area there are a range of
measures that are applied in other countries to stem the flow of cases in the
courts, such as non-criminalization of some non-serious offenses or the
application of other efficient means of law enforcement, which do not require
investment of the court. Regarding alternative means of conflict resolution, the
European Union recalls that there is still a legal basis for the implementation of
arbitration in civil disputes in the country '’. Issues such as insufficient budget
for the judiciary are a concern for Albania.”

European Parliament in the draft resolution of the Foreign Commission (dt.
04.22.2015) underlines the need to strengthen the rule of law and reform of the
judiciary, to ensure the confidence of citizens and business in the justice
system; welcomes Albania's commitment to judicial reform, but deplores the
persistent deficiencies in the functioning of the judicial system, such as
politicization and limited accountability, high level of corruption, insufficient
resources and delays in the review of litigation. It reiterates the need for further
efforts to ensure the independence, efficiency and accountability of the
judiciary, and to improve the system of appointment, promotion and discipline
of judges, prosecutors and lawyers, underlines the importance of respecting the
rule of law and independence of the judiciary, transparency of judiciary bodies,
as the HCJ. It emphasizes the need for implementation of the CC decisions in
this respect. It invites the authorities to promote the integrity and independence
of democratic institutions and de-politicization of the judiciary. It notes the

*® European Commission Progress Report on Albania 2014, p. 55.
* European Commission Progress Report on Albania 2014, p. 43
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inadequate state of the juvenile justice system and calls on the authorities to
take measures to improve the situation. It is concerned that corruption,
including in the judiciary, remains a serious problem. It encourages Albania to
strengthen efforts to fight corruption at all levels and adopt a comprehensive
and rigorous anti-corruption strategy and action plan for the period 2014-2020,
it reiterates the need to remove barriers that hinder the efficiency of
investigations, the creation of a solid system of traceability of investigations,
prosecutions and convictions for all levels, including the cases of high level
corruption and ensuring adequate resources for training to fight corruption.

At the fifth meeting of the High Level Dialogue (DNL) on key priorities
between Albania and the European Commission on 24 March 2015
Commissioner Johannes Hahn said that "consolidating the reform momentum
and achieve sustained reforms and stable in the areas involved in five key
priorities is essential for progress towards EU integration ". Commissioner
Hahn welcomed the progress made by Albania in the reform of the judicial
system, including the establishment of an ad hoc parliamentary committee on
judicial reform. He highlighted the importance of an inclusive process of
reform under the direction of the Venice Commission. He stressed that
strengthening the independence, accountability and efficiency of the judicial
system is essential for a strong rule of law, and especially the fight against
corruption and organized crime.

2.2. Council of Europe

According to the Council of Europe Commissioner for Human Rights *’, the
changes of 2012 in the Albanian Constitution to limit the immunity of judges
are welcomed. Commissioner stresses that the independence of the High
Council of Justice should be further strengthened through legislative changes
that would allow voting by qualified majority of parliament members of the
High Council of Justice. The Commissioner also notes with concern that the

%% Special Report of the Council of Europe Commissioner for Human Rights in Albania,
CommDH (2014) 1, 16 January 2015. http://www.coe.int/en/web/portal/home.




current system of appointment of judges of the High Court and the Prosecutor
General carries a serious risk to the exercise of an inappropriate political
influence. He urges the authorities to adopt the necessary constitutional changes
that the main role in the appointment of judges of the High Court is to be given
to the High Council of Justice. Further, the authorities are invited to take
appropriate legislative measures, which will enable the vote and approval by a
qualified majority in Parliament of the Prosecutor General, appointed by the
President. The Commissioner welcomes the requirement that the Albanian
authorities have made to the European Commission for Democracy through
Law ("Venice Commission") to get their opinion about the legislation on the
functioning of the Constitutional Court and the High Court.

High level of corruption in the judiciary seriously hinders the proper
functioning of the judiciary and destroys public confidence in the justice and
rule of law in Albania

Recommendation No. R (81) 7 of the Committee of Ministers of the Council of
Europe on measures to facilitate access to justice, provides that the parties were
not required any payment on behalf of the state as a condition for opening a
judicial process if the amount requested is unreasonable in relation to the matter
to be considered. Moreover, the European Court of Human Rights on a number
of issues, said that the too high court tariffs and the refusal by the domestic
courts to order payments have been exceptions in violation of the applicants for
access to justice.

Due to the lack of an efficient system for tracking the history of litigation, there
are parallel civil lawsuits based on the same subject, which complicates further
the issue of the excessive length of the proceedings. This problem is identified
by the ECHR in the case "Gjonbocari and others", where among other things
(inter alia) found a violation of Article 6 of the ECHR because of the length of
civil proceedings on the issue of property. The Court concluded that the
Albanian legal system did not provide internal means effective to repair the
excessive length of the proceedings, including compensation. Commissioner
for Human Rights of the Council of Europe calls on the authorities to adopt the
necessary amendments to the Criminal Procedure Code that would allow for a
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possible reopening of criminal proceedings in cases of violations of the right to
due process, in accordance with Recommendation No. R (2000) 2 of the
Committee of Ministers .

Venice Commission*, among others has highlighted that: “The manner of
election of the Prosecutor General has a direct impact on the effectiveness of
the prosecutor’s office . If judges are appointed by the head of state, what
matters is the degree of freedom of the head of state to decide on appointments.
It should be ensured that the main role in the process should be carried out by
an independent body such as the High Council of Justice. Proposals of this
Council can fall only in exceptional cases and the President is not allowed to
appoint a candidate who is not in the list that is submitted to him by this
body”?*. In this context, the Venice Commission has submitted several
proposals in the memorandum dated 28 April 2014, inter alia Memorandum
suggests that the High Court be brought under the umbrella of the HCJ, as is
stated that the dismissal of members of the HC by the Assembly can not replace
a disciplinary procedure. It is also proposed that its judges not to be elected by
the President with the consent of Parliament. According to Opinion no.
751/2013 of the Venice Commission, the Constitutional Court and the High
Court should be subject to a special scheme for performance evaluation of
judges.

2! Nils Muiznieks report Commissioner for Human Rights of the Council of Europe,
following his visit to Albania from 23 to 27 September 2013, published in January
2014.

22 See "Report on the recent changes in the law" On the main constitutional provisions
in the Republic of Albania ", the Venice Commission, CDL-INF (98) 9, paragraph 16).
http://www.venice.coe.int/€ebforms/documents/?country=34&year=all.

% Report on "European standards for the independence of the judicial system", Part II,
the Crown Prosecution Service, "the Venice Commission, paragraph 34, CDL-

AD(2010)040).
** Ibid. “Judicial appointments, "the Venice Commission, CDL-AD(2007)028, parag 2).




Commission delegation supported the idea that the HCJ should be depoliticised.
Its members must be elected by a qualified majority in Parliament and that a
higher qualification should be required.

In the Venice Commission's report on judicial independence, it is underlined
the need for an independent Justice Council of political influence and the need
for transparency. The composition of the Council should reflect a majority of
the judiciary, but also the diversity of opinions is available. While it is common
for some members of the government or the Presidency may have an ex officio
representation on the Board; it is not normal the inclusion of the President to
hold the leading role in the High Council of Justice. Opinion no. 753/2013
Venice Commission said about the ranking lists of judges that there is no need
and no justification for the creation of a continuous order list of all judges. This
can lead to improper competition among the judges, which could compromise
the decisions of judges

If the report on the independence of the judiciary as well as the latest summary
of the opinions and reports of the Venice Commission about the courts and
judges (5 March 2015) it is stressed the need for the independence of the
Prosecution from political influence and the need for transparency. It is
important that the Prosecutor General is not reelected, at least not by the
legislature or the executive. The time period should not correspond with the
mandate of Parliament or the government. This removes the possibility of
politicization of the Prosecutor General. Venice Commission, appreciates the
fact that prosecutors should work on the implementation of rules and standards
set by their leaders, and states that hierarchical control should be limited. A
prosecution counsel must be able to provide independence from the
government and separate the system of prosecution from the policy, and be
limited to personal matters of the discipline, the appointment of prosecutors,
training, evaluation and budget issues (see the instructions for prosecution
system (report on European standards for the independence of the judicial
system ", part II, Prosecution Service.
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Venice Commission Opinion no. 754/2014* on the draft of Article 432/1 of the
Code of Criminal Procedure excludes appeals to the High Court in particular
types of cases. The Committee supported the proposal for the introduction of
new amendments to the Code of Civil and Criminal Procedure regarding the
possibility of judges to impose fines on lawyers or prosecutors who avoid the
duty, to punish those who cause intentional delays and delays in the trial
process basically arguing that in principle sanctions against advocates for
causing deliberate delays in the judicial processl is acceptable as long as they
adhere to fair trial standards.

Group of States against Corruption (GRECO) - According to GRECO
evaluation”®, the justice system in Albania suffers particularly from: i) the low
level of public confidence; ii) its weak position in front of the other powers; iii)
lack of control over the selection of judges of the High Court; iv) the
exclusivity of the Minister of Justice to initiate disciplinary procedures against
judges of first instance and the appeal; v) the National Judicial Conference not
being active, which has had a negative impact on the selection, career
progression, training and disciplinary proceedings against judges.

The European Court of Human Rights (ECHR) - A real concern remains the
lack of enforcement of the final decisions given by national courts and the
administrative decisions related to compensation and restitution of the property
confiscated during the communist.

ECHR identifies the inefficiency of bailiffs as a concern, precisely the bailiff's
failure to enforce court decisions. In the Bushati decision (6397/04), the Court
has identified the bailiff's failure to enforce the High Court's decision, which
confirmed the partial recognition of the applicant's request for the property and
ordered the prohibition of invasion and violation of land without title.

% Venice Commission, Opinion no. 754/2014, the draft criminal changes.

?® Evaluation report on Albania No. 4, 24-27 June 2014 GRECO (Group of States
Against Corruption)
http://www.coe.int/t/dghl/monitoring/greconews/News%2820140627%29Eval4 Albani
a_en.asp.




(Violation of Article 6§1 of the Convention). The European Court recalled that,
in cases like this in the review, when the debtor is a private person, the State
should act promptly in order to assist the creditor in the realization of his right
through the execution of the decision. The European Court has considered as
inefficient the bailiff actions, stating that the bailiff should have proceeded with
coercive measures to execute the decision in question. Moreover, it concluded
that the failure of the bailiffs to take the appropriate and sufficient actions,
which aimed at the execution of the decision of the High Court, left the
applicants in a situation of uncertainty, who were not able to fully enjoy the
rights on their possessions (violation of Article 1 of Protocol 1 of the
Convention).

The Court has highlighted that Albania has failed to remove all obstacles to the
award of compensation, according to the law on restitution and compensation
of property, and provide the necessary legal, administrative, and budgetary
measures>’. This problem has been identified in several decisions of the Court,
one of which relates to Beshiri case, in which the Court found a violation of
Article 1, Protocol 1 of the ECHR, due to failure by the authorities to enforce
the decisions that recognised to the applicants the right of compensation for
their father’s property, confiscated during the communist regime. In this
decision, the Court stated that in the cases of execution of a decision ordering
the state to execute a payment, the person, in whose favor the decision was
taken, should not be forced to initiate the procedure for enforcement in order to
get the amount set **.

The European Court of Human Rights in the case Driza”* has noted that
"unjustified obstacles in attempts to receive compensation under the law on

?” Memorandum between the deputyministers, the Committee of Ministers of the
Council of Europe, CM / Inf/ DH (2010) 20 25 May 2010.

?® Nils Muiznieks report, the Commissioner for Human Rights of the Council of
Europe, following his visit to Albania from 23 to 27 September 2013, published in
January 2014

*® Driza Case (33771/02), judgment of 13 November 2007, the final decision 2.05.2008,
see also the case "Ramadhi", § 90..

property restitution and compensation have arisen due to a deficiency of the
Albanian legal order, as a consequence of which, a whole category of
individuals have been and are still deprived of their right to peacefully enjoy
their property as a result of non-implementation of court decisions (or
administrative) that grant compensation under the law on property restitution
and compensation. In fact, there are already dozens of identical applications
before the European Court. The increasing number of applications is an
aggravating factor that has to do with the State's responsibility under the
Convention, and is a threat to the future effectiveness of the system created by
the Convention, because according to the Court's view, the evidenced legal
gaps, could further create conditions for other well-based applications to be
accepted "(See § 122 in the decision Driza).

The ECHR in the case Gjonbocari and others, where, inter alia also found a
violation of Article 6 of the ECHR, because of the length of civil proceedings
on the issue of property. The Court held that a better management of
interrelated processes that run in parallel, would undoubtedly have a positive
contribution to the clarification of title to the property of the complainant. In
addition, the Court concluded that the Albanian legal system did not provide
effective domestic remedies to resolve the excessive length of processes,
including compensation. >

Problematic on execution of court decisions is the lack of a legal remedy of
appeal; In Ramadhi case, the European Court found that the authorities had
deprived the applicants of their right to have an effective legal remedy of
appeal, to enable them to enforce their right of civil compensation, since these
authorities have failed to take the necessary steps to provide the means to
enforce the decisions of local CRCP (violation of Article 13 taken together with
Article 6 § 1). In Gjyli case (32907/07), the European Court noted that the
decisions of the Constitutional Court have been declarative, so the
Constitutional Court did not provide any appropriate correction tool. In
particular, it has not granted compensation for financial and / or non-financial

*® Gjonbocari and others vs. Albania.



damage, and did not offer a clear perspective to prevent potential violations or
continuation of these violations (violation of Article 13 taken together with
Article 6 § 1).

But also a major problem is evidenced in the execution of decisions of the
ECHR by Albania, particularly those related to non-enforcement of decisions of
the domestic courts or administrative decisions, including the pilot decision on
the case of Manushage Puto, executions which are progressing slowly
(according to the opionion of the Commissioner for human Rights). For this
reason, it is recommended that all decisions of the Court are conducted in an
expeditious, full and effective way.*'

The European Commission for the Efficency of Justice (CEPEJ) - In the
CEPEJ's report for 2012, where is evidenced the analysis of the number of
employees of the court per judge within the selected group of countries, it
appears that Albania has the lowest number of employees (2.12 to 1 judge),
while the other countries of the group have values close to the European
average (3 employees for one judge). The increasing of the number of
employees since 2012, which is the subject of study by the CEPEJ, has made it
possible that in 2014 the ratio of administrative staff to the staff of judges to be
2.25 employees per 1 judge. While for 2015 the ratio is 2:33 employees to 1
judge. According to the report, there is a difference in the division of the court
staff of Albanian and the court staff of other countries, and the smallest number
of judicial assistants (law graduates) is in Albania. In courts which have such
assistants, the judges have the opportunity to delegate some tasks to their
assistants, such as, for example, the reasoning of decisions. Delegation of tasks
from judges to court employees and especially to the law graduate assistants or
to the secretary is recommended by the Council of Europe and allows better
performance of the courts.

*! Memorandum between the deputy, the Committee of Ministers of the Council of
Europe, CM / Inf/ DH (2010) 20 25 May 2010
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CEPEJ's experts from the visits in the courts of our country that they have
visited estimate that they are generally old and few are new. In both types of
buildings there are not enough courtrooms and many sessions should be held in
judges' offices. This situation is not satisfactory in relation to the transparency
and impartiality of justice

2.3 Organization for Security and Co-operation in Europe (OSCE)
OSCE Presence in Albania has identified following problems:

a) Justice reform has become more and more a matter of open
confrontation between the Ministry of Justice and the High Council of
Justice (HCJ) - headed by the President of the Republic - who, for
matters as disciplinary measures against judges and powers of the
President in relation to the judiciary, has accused the government of
trying to weaken the independence of the judiciary *.

b) The High Court has operated with a lack of staff since October 2013,
due to the disagreement of the President and Parliament for the
appointment of judges, each institution has criticized others’ decisions
as ungrounded.

c) About replacing judges of the CC, whose mandate ended in 2010, the
Assembly nor did it consider candidates decreed by the President, nor
did it ask for a common solution to this latest appointment procedure,
as expressly required by the Court, thus undermining the credibility of
the Court. Even the resignation of one of the nine judges of the CC
limited the mechanism of decision making of the Court by still further
aggravating the problem, by allowing the situations where the number
of votes against and pros in the decision making is equal (Report 2012).
The remainder of judges in office for more than a year after the

*2 Report of the Ambassador of the OSCE Presence in Albania to the Permanent
Council of the OSCE, September 18, 2014, p.2.



mandate, violates the constitutional provision that limits the mandate in
nine years. Assembly should now give a solution to this issue *.

d) The ongoing process of appointing new judges as for the CC, and for
the HC, where the President proposes candidates to be approved by
parliament, has led to tensions, as some of the proposed candidates
were rejected because, according government, they do not meet certain
criteria, claiming that they were politically active during the
Communist regime (report 2010-2011).

e) Delays in providing reasoned decisions combined with short deadlines
for appeals violate the constitutional right of the parties to the appeal.
Insufficient time to review the written reasoned decision before the
deadline to appeal further compromises the right to a fair trial in the
court of appeal **.

Experts, representatives of the OSCE Presence and the Council of Europe have
found shortcomings in the clear definition of the procedural position of
Probation and expressed the need of drafting and adoption of specific
amendments to the procedural law, thus guaranteeing so the role and quality of
the acts produced by the institution of Probation in criminal proceedings

In two studies conducted by the OSCE Presence in Albania and the JUST
program USAID Kruje and Korca district courts for 2014, it shows that the
most frequent cause of delays is the lack of participants in the trial (witnesses,
the prosecution, the defendant, probation, the judge). The second reason most
often is receiving written evidence.

* Report of the Ambassador of the OSCE Presence in Albania to the Permanent
Council of the OSCE, September 8, 2011, (accessible in
http://www.osce.org/sq/albania/82274?doénload=true), p .3. This finding is highlighted
in the 2010 report which highlighted that "This situation calls for a legislative solution
within the next few years to ensure that it does not repeat”.

** The report "Towards Justice" of the OSCE, p. 75 .
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2.4 Other

In the 2013 report, "Nations in Transit", Freedom House states that "judicial
institutions in Albania have continued to suffer from the pressures and political
interference in 2012”.

U.S Department of State’ Report on Human Rights Practices for 2013
described the judiciary as inefficient and affected by the pressure and political
influence, threats and corruption .

Cherie Booth-Blair has declared that, unqualified judges who owe their
positions to corruption or political patronage, undermine the independence of
the judiciary. Instead there should be a merit-based system, with an
independent process of review and selection of judges, clearly contemplated in
the law. The race for a vacant position, as well as terms and conditions, shall be
widely and publicly announced. It is necessary that ethics and integrity are at
the center of the faith of the candidates and their work *.

3. Reactions of National institutions and Organisations

Open Society Foundation Albania (Soros) - One of the surveys conducted by
the Open Society Foundation for Albania (Soros), to measure and evaluate the
opinion of the professionals on the need for constitutional reform as a condition
for a profound reform of the judiciary, has shown that in most of their majority
the judges and prosecutors, (90.7%) of them, expressed to amend the
Constitution. According to these surveys, the most important aspects of reform
should focus on dealing with:

*® Cited from the speech of Cherie Booth-Blair *‘Importance of the independence of the
Judicary for a free and fair adjudication”, during the konference on judiciary reform,
organized by the Union of Judges of Albania, on May 2012.



a) In relation to the current formula of selection of judges in the CC, HC
and the Prosecutor General, more than % of respondents think that this
formula should be changed, preferring the election forecast by a
qualified majority of these subjects. The same result is found in the
surveys of academics and civil society.

b) In terms of the formula of composition of the High Council of Justice
51.1% of judges and prosecutors think that it is appropriate to ensure
the independence and accountability of the judiciary. In terms of
rebalancing the forces within the HCJ, 65.5% of respondents have
stated that the formula should not be changes and that the majority
should consist of judges.

c) For the powers of the Prosecution General Council, 57.7% of
respondents among judges and prosecutors are in favour of
strengthening and expanding it. While for the role of the prosecution,
the prevailing opinion is its strengthening by ensuring the position of
the Prosecutor General in the Constitution, but also by increasing the
independence of prosecutor’s image through legal provisions.

d) Most of respondents (about 73% of judges and prosecutors and
68/4% of academics and civil society are in favour of strengthening the
role of the President as a politically neutral figure and guarantor of the
Constitution, while for the manner of his election, the majority are for a
direct popular election

Also, by the Soros Foundation monitoring as regards the implementation of the
Intersectorial Strategy on the Justice System 2011 - 2013, it has been identified
a lack of training for advisory staff members of the judicial administration and
priority of implementing measures for the modernization of the functional
aspects of the development of the judicial activity, the appropriate
infrastructure to working conditions, for safety, public access to the courts?’.

Fulfillment of strategic objectives in the judicial infrastructure is compromised
by the level of budgetary allocations and technical problems, dealing mainly

*” OSFA, Monitoring of justice intersectorial strategy, p. 121-122.
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with finding construction sites, delays in budget forecasts and the
implementation of projects (almost half of the measures planned to were taken
in excess of the limits set or unimplemented).

The Union of Judges of Albania. Union of Judges of Albania have come to the
conclusions that:

a) The current Constitutional system of election of Constitutional and
senior judges with a minimum of 36 votes seems to rule out a kind of
consensus between the parties. On the other hand, the amendment of
the procedure for the election of the President of the Republic from a
consensual formula towards a clear political appointment seems to have
brought on the agenda the constitutional revision for the required
quorum needed for the selection of Constitutional and senior judges
towards a qualified majority.

b) The legal criteria to be met by candidates for the CC and the HC should
be specified, in order that besides the moral integrity also the
professional level is to be measurable.

c) Of fundamental importance is also the transparency and monitoring of
public on the way of selection and appointment of judges of the High
Court and judges of the Constitutional Court, which would be the only
reliable way in terms of their accountability and independence.

The Union of Judges of Albania in its study on the right of access to court has
identified the non-complex cases or to a common level of difficulty, which
have lasted for more than two years only in the first instance, seeking the
development of 23 hearings**.

3* The study stated that "Of these [23] sessions 13 of them were postponed in order to
give time to the expert to refer to the act of expertise and then the parties to become
familiar with the act and to discuss its conclusions. [...] Shows that four hearings have
been postponed due to the failure of litigants and their representatives, five hearings
were postponed for presentation of evidence and countercharge, only one hearing was
postponed because of the panel.”



Ombudsman. Annual Report of the Ombudsman, identifies that in 2012, the
number of complaints against the judiciary has reached a total of 685
complaints*°, Of this total it shows that 250 cases have been complaints against
judicial decisions *.

Also non-execution of court decisions makes ineffective judicial remedy in the
result. If administration bodies refuse or fail to act for the execution of a
decision, the guarantees of Article 6 of the European Convention on Human
Rights, which the parties benefit in the judicial phase of the proceedings, will
lose any reason of their existence®. Ombudsman Institution during 2014 has
handled over 90 cases in which the applicants have presented concerns about
the failure in a reasonable period of judicial decisions to be final by the bodies
charged by law with their execution **.

Some of the issues that have been identified mostly in regard to the execution
of civil decisions by state or private bailiffs is the lack of professional quality of
bailiffs and ignorance of the law; unwillingness of bailiffs* for sanctions
against subject at the person under final judicial decision or other persons in the
process of execution, committing actions outside the scope of execution and
misinterpretation of the enactment of a court decision; lack of support for the
body charged by law for compulsory execution of executive titles with power
tools by the local or central government unit, State Police ** etc.

Execution of final court decisions, which decide for the return to work of
persons in their previous job, remains.

39 Ombudsman, "Annual Report on the activities of the Ombudsman",

1 January -31 December 2012, p. 90

* Ibid as above

1 Special report "On the situation created by the non-execution of final court
decisions", 2012, the institution of the Ombudsman, submitted to the Assembly of the
Republic of Albania.

2 Annual Report of Ombudsman for 2014, filed on the Parliament on February 2015.
 Ibid as above

* Ibid as above
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Lack of financial resources to fulfill their obligations in cash by the debtor
bodies of public administration can not justify a failure of that right that the
citizen has gained in a legal way®. In addition to financial obligations
stemming from the final civil judicial ruling, for which the state body has the
duty to pay the extra obligation, it turns out that the obligation laid down in
Article 20 of Law no. 8510, dated 15.07.1999, "On the duties of organs of state
administration", is not respected doing so that a part of state institutions
liabilities become a burden on taxpayers. Also what it is evident is the disregard
for the principle of legality by the officials of the treasury branches in the
districts, as set out in Articles 581, 583 and 589 of the Code of Civil Procedure
in the process of execution of executive titles under which budgetary
institutions resulting as a debtor (according to the institution's annual reports to
the People's Advocate).

Ombudsman in the role of the national mechanism of prevention of torture
(NMPT) in the annual report has revealed: "Despite the opening of new
institutions of detention and strengthening the functioning of Probation,
overcrowding remains a major problem in prisons and especially in detention.
Ombudsman has often highlighted the importance of reducing the number of
inmates in these institutions, while respecting the standards of living space, a
request submitted and the CPT's reports for our country™*.

Albanian Helsinki Committee. In some cases, it has resulted that prosecutors
at the court of first instance have not rigorously implemented the requirements
of the Criminal Procedure Code, where they are charged to take measures for
the execution of the decision and, where appropriate, to ask specific actions by
the prosecutor of another district*’. A concer remain the delayed issuance of
orders by the prosecution. In more than half of the decisions, the delays go

* Ibid as above

% Annual Report 2012, the activity of the Ombudsman in the role of the national
mechanism to prevent torture, p. 32.

47 Study Report for prosecution decisions to begin and terminate criminal proceedings
&

procedures for the execution of court decisions, the Albanian Helsinki Committee, 2014



from two to four days, which has led to delays in the execution of immediate
decisions ®*. Delays in issuing court decisions lead to delays in issuing
execution orders by the prosecution, conducting in this way severe violation of
human rights. In most cases the decisions are issued in a delay of over 4 days,
in some other cases, in a delay of more than 30 days™®. For some sentences,
referring to Article 21 of the Law Nr.8331, dated 21.04.1998 as amended, "On
the execution of criminal penalties", is required immediate execution. Of
concern remains the situation in the cases when the court gives lesser
punishment because of lack of coordination between the court and the
prosecution, and the person has to be released immediately, through immediate
execution’. Deadlines followed by the prosecution to issue execution orders in
cases Whgre persons are arrested has proved to be longer than when people are
detained”".

According to the study of the AHC 52 wrongly, the courts have decided for
mandatory medical treatment, where these decisions will be executed and that it

* For the period subject to monitoring, in the Prosecutor's Office of Durres were
studied execution orders for 300 imprisonment decisions. While in Tirana Prosecution
were studied execution orders for 343 imprisonment decisions. While in Tirana District
Court were studied 900 court decisions on imprisonment, while in Durres District Court
were studied 443 decisions.

* Study Report for prosecution decisions to commence and terminate criminal
proceedings & procedures for the execution of court decisions, the Albanian Helsinki
Committee, 2014; The decisions of the Judicial District Court of Durres, bleaching
results that decision is made by a deadline of three days for 24 decisions, 4-10 days for
251 decisions, 15 days for the 70 decisions, 30 days for 55 decisions, more than 30 days
17 decisions.

*® Ibid as above. In the same situation are also those decisions with immediate
execution, within 3 days of the declaration six decisions, 95 decisions within 4-10 days,
more than 10 day for 55 decisions from the announcement of the decision until the
publication of reasoned decisions with immediate execution.

>! Ibid as above.

>? The study conducted by AHC, in the judicial district courts of Tirana and Durres, the
period subject to monitoring have made 38 decisions on medical treatment in a medical
institution and 13 decisions on outpatient medical treatment.

21

occurred in about 40% of court decisions, thus specifying the penitentiary
institution as one, concretely referred to the Prison Hospital Centre and IEVP
Zahari Kruje. For the rest, the courts have determined only that the decision
must be executed in a medical or psychiatric institution..

Albanian Helsinki Committee assesses that the lack of adequate conditions for
safety and security in the working environment and development of court
hearings in judges' offices can trigger the creation of a tense situation, which
would jeopardize the security and protection of the judge > .

>* Albanian Helsinki Committee, a report on the situation of respect for human rights in
Albania for 2012 (published in January 2013.



CHAPTER III. CONSTITUTIONAL ANALYSIS ON REFORM
IN JUSTICE AND LEGAL ANALYSIS
ON REFORM OF THE CONSTITUTIONAL

COURT
I. Introduction

In November 2014 the Albanian constitution becomes 16 years old, referring to
its date of entry into effect. Numerous political, economic and social
developments have occurred in the meantime, which are naturally accompanied
with certain developments in the legal framework. The process of accession to
the European Union (EU) is one of the most important national objectives in
the function of democratisation and transformation of the Albanian society, in
accordance with the values and principles of the United Europe’'. Obtaining
the candidate status in 2014, marked significant progress in the process of
Albania’s EU membership and also put the country in front of new challenges
to fulfil the criteria imposed by this process. One of the challenges is
reformation of the justice system to ensure its functioning in accordance with
EU standards.

The justice system in Albania has been the subject of constant transformation
since the change of the system of governance of the country in 1991. With the
approval of the major constitutional provisions in 1991 pursuant to the
principles of rule of law and the separation and balance of powers, the justice
system had a complete reorganisation of all its components. The Constitution
adopted in 1998 changed and improved further provisions on the organisation
and functioning of the justice system. Since the entry into force in 1998, the
Constitution was revised three times with Law no. 9675/2007, Law no.
9904/2008 and the Law no. 88/2012. In the first case, in 2007, became the
extension of tenure of elected bodies of local government from three to four
years. In the second case, in 2008, the significant changes were reflected in the

> http://www.integrimi.gov.al/al/programi/integrimi-ne-bashkimin-evropian.
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procedure for electing the President, the procedure of impeachment of the
government and the term of office of the Prosecutor General. In the third case,
in 2012, an intervention was made to mitigate the immunity regime of some
senior public officials. The experience of these years has brought to attention
the finding that the revision of the Constitution has not always oriented to the
improvement of the justice system. The following identified problems seems to
derive much of constitutional norms and from their implementation by
constitutional institutions.

Regarding the Constitutional Court, it is necessary to reform it. One of the
problems currently faced by the CC, as well as plenty links the judicial system
in the country, is efficiency. Efficiency of the Constitutional Court analyzed the
following in view of its organic law. Law no. 8577, dated 10.2.2000 "On the
organization and functioning of the Constitutional Court" (Organic Law) has
provided in detail the rules of organization and functioning of the CC, the status
of a constitutional judge, the submission of applications and their examination,
principles and rules of constitutional adjudication, special procedures, decisions
and their execution. The implementation of the organic law on constitutional
practice has identified no less problematic in terms of its efficiency and its
being an effective tool.

II. Constitutional analysis on reform in justice
1. Constitutional and legal framework
1.1. The President of the Republic
Articlest 87, 125, 136, 147, 149 of the Constitution
1.2. The Constitutional Court

o Articles 124-134 of the Constitution

e Law no. 8577/2000 "On the organization and functioning of the
Constitutional Court of the Republic of Albania”



1.3. The High Court

e Articles 135, 136, 139, 140, 141 of the Constitution

e Law no. 8588/2000 "On the organization and functioning of the High
Court of the Republic of Albania", amended

e Provisions of the CPC and the CPC to examine litigation in the High
Court..

1.4. The High Council of Justice)

o Article 1470f the Counstitution
e Law no. 8811/2001 "On the organization and functioning of the High
Council of Justice", as amended

1.5. National Judicial Conference)

o Article 1470f the Constitution
e Law no. 77/2012 "On the organization and functioning of the National
Judicial Conference mbétare”

1.6. The Prosecution

o Articles 148, 149 of the Constituion
e Lawno. 8737/2001 "On the organization and functioning of the
prosecution in the Republic of Albania".

2. Constitutional institutions related to justice

2.1. The role of the President in the justice system and his cooperation with
constitutional institutions

Due to the role set out by the constitution and law with regard to the system of
justice for the President of the Republic, it is necessary for the analysis to start
primarily with this authority
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2.1.1. Election of the President of the Republic

The President of the Republic appoints members of the CC and members of the
HC , with the consent of the Assembly (Article 125/1 and Article 136/1 of the
Constitution), is chairman of the High Council of Justice (Article 147 of the
Constitution) and enjoys certain powers relating to the appointment of deputy
of the HCJ, judges of first and second level, appoint and dismiss the Prosecutor
General, with the consent of Parliament, and appoints and dismisses all judicial
district prosecutors (Article 149 of the Constitution). According to procedural
law, the president appoints the territorial powers, the central headquarters and
the number of administrative court judges, but also of the other courts.

The President of the Republic has been set out in the Constitution with the
capacity of the head of state, as recognised in the parliamentarian republics:
i.e., a non-executive president. Article 90/1 of the Albanian constitution
explicitly prohibits the governance of the President alongside the executive or
lawmaker. For this reason, the discussion among the researchers of the
constitutional law has been oriented towards seeing the functions of the
President of the Republic in connection with preserving the legal security and
implementing the law, controlling the appropriateness of the acts of the highest
constitutional state authorities, representing the state and people as a whole and
embodying the unity of the people and serving as a guarantee for the
constitution.

In this context, the formula of electing the President, which was foreseen by the
Constitution drafters of 1998, aimed at reaching a political consensus in the
Assembly, to the effect of ensuring an extensive political support, being also
translated into a support from the majority of electorate. This formula
guaranteed the election of a consensual president, having the consent of a wide
political spectrum, and not only the consent of the parliamentarian majority.
The constitutional amendments of 2008 avoided the condition of reaching a
consensus between the parliamentarian majority and minority, where in the
fourth voting is enough to achieve a simple majority (more than half of all
members of Parliament) for electing the head of state.



One such change continuously reflected a lack of broad political support, but
also a lack of confidence of the parliamentary minority to the fundamental act
of the state and to guarantee that should focus on the figure of the head of state.
This change has resulted in: a) election of the President of the Republic with
half the votes of all members of the Assembly, bypassing the political
consensus at the expense of the independence that should characterize the
President in the exercise of his functions in the justice system; b) creating a
relationship where there is no cooperation between the constitutional bodies,
which has affected not only the non-proper practice of constitutional powers by
the President, the Assembly and the HCJ in relation to the justice system, but
also to the emergence of dispute of powers among these constitutional bodies
and the denial of consent of the Parliament to the decrees of the President for
the appointment of members of the CC and the HC; ¢) being at the top of the
HCJ of the President, who is elected by a clear political and nonconsensual
formula, which consequently does not avoid suspicions of failing to guarantee
the independence and functioning of the High Council of Justice; ¢) the lack of
an organic law for the institution of the President to provide for the exercise of
powers expressly assigned to him by the Constitution, as well as to regulate the
cooperation President - Assembly, without excluding the reports of the
President with other constitutional bodies.

2.1.2. Appointment of the members of the CC and members of the HC

One of the factors significantly impacting the enhancement of the authority of
the High Court and Constitutional Court is the way of electing the judges. The
present system of appointing senior judges and constitutional judges includes
the President and Parliament in the process, in order to ensure a greater
guarantee for the independence of these judges. Selection of candidates is made
by the President of the Republic, which as a non-political institution and as par
excellence guarantor of the values and the constitutional balance must perform
this function independently and impartially. The constitutional amendment of
2008, which allows the selection of the President after the third round by a
simple majority, avoiding consensus and allows the president to be elected only
with the votes of the ruling majority. Theoretically the probability that a
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president elected by a political force to be more prone to be influenced by
political pressure in the selection of candidates is higher than when it is the
product of political consensus. The current situation, where the President is an
active politician elected by the majority of the time, do not avoid these doubts,
which range in disadvantage of quality in the selection of candidates and to the
detriment of guaranteeing the independence and impartiality that should
characterize the process of appointment of constitutional judges and senior
judges. Due to the circumstances created by the change of consensual formula
of electing the President of the Republic, the guarantee to be provided by the
involvement of the President in the appointment of these judges failed to
establish credibility of the parliamentary majority. Also it is to emphasize the
need of society for an apolitical Constitutional Court and High Court and above
all competent ones.

After selection by the President the candidates go to a vote in Parliament. The
competence of the Assembly to approve the candidates proposed by the
President is essential, because he appreciates the candidates submitted on their
merits/integrity. This means that the Parliament cannot accept the candidates of
the President, but these cases should always be convincingly justified, because
of the institutional respect to the appointing authority, but also to the
candidates, who must be informed of their failure in this process. Although the
appointment process is based on a mixed system, a simple majority (a
minimum of 36 votes) is required to approve candidates by the Assembly, it
seems to rule out a kind of consensus between the parties. This kind of
minimum majority is a shortcoming of the current constitutional order in terms
of guarantees that have to offer in view of the independence and impartiality of
candidates approved. Lack of mutual control of political forces on the
candidates proposed for the minimum majority required, does not go in favor of
approval of the candidates who offer more guarantees on the independence and
impartiality. Among others, the low threshold of votes required for the
appointment of constitutional judges and senior judges adversely affects public
confidence in the process of voting and of the candidacy approved.

However, the introduction of qualified majority for the appointment of
members of the CC is seen even in critical viewpoint, because, if there is



consensus between the parliamentary majority and minority, it can block their
choice and extend the nomination process. Anticipating a qualified majority
vote in the Assembly nominations, it becomes imperative development for
compromise negotiations between the parliamentary majority and minority.

If these negotiations do not result successful and no consensus is reached, can
damage the efficiency of the process of appointment and its performance within
reasonable limits. >

Factors that have contributed to malfunctioning of the appointment process for
judges to the CC and the HC are identified: a) the primary role played by the
President of the Republic for selecting the candidates, see also the focus of the
current formula of the election of the President; b) given the political nature of
the appointment procedure of the senior judges in the Assembly; c) the
minimum majority of not less than 36 votes to give consent by Parliament

2.2 Efficiency and Effectiveness of the Constitutional Court

Is the Constitutional Court an effective tool for the protection of fundamental
rights provided in the Constitution? The effectiveness of the Constitutional
Court on the constitutional level relates to its jurisdiction. According to article
131 / f of the Constitution, the Constitutional Court decides on the final
adjudication of the individual complaints about violations of their constitutional
rights to a fair hearing, after having exhausted all legal remedies to protect
these rights. From the content of this provision it is clear that the constitutional
jurisdiction is limited to individuals only in terms of protection of their
constitutional rights under due process. Individuals can not put in motion the
CC-for issues that are not related to due process, and this constitutional barrier
does not guarantee the effectiveness of the CC. In many cases the existence of
the Constitutional Court as an ineffective tool has been found by the ECHR

> Comment provided in the table "For the constitutional reform and the Constitutional
Court," developed in the framework of the public consultation on the justice system
reform .
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practice, particularly in cases of exercising control over the execution of final
judicial decisions within a reasonable period of time. These highlighted
problems have faced the activities of the Court with the standard of an effective
remedy required by article 13 of the ECHR.

Problems encountered with regard to the efficiency of the CC mainly relate to:
a) lack of a transparent process for the collection and selection of candidates for
judges in the CC; b) the long delay in filling vacancies created due to the
resignation of a judge of the CC; c) the lack of clear rules on the basis of which
the work process of appointment of judges of the CC and legal criteria to be
met by candidates to demonstrate objectivity and impartiality of the decision; ¢)
existing uncertainties about matters pertaining to the constitutional mandate.

The efficiency of the CC in view of its organization and its operation is treated
in more detail below in section III of Chapter IV, "Legal Analysis on the reform
of the Constitutional Court”.

2.2.1. Constitutional criteria for the selection, proposal and quality of
candidates for members of the Constitutional Court

The issue of selecting the CC judges has continuously been raised by the EU,
that has insisted to analyse the problems emerging with regard to the
independence of the CC, starting from the process of appointment of judges and
continuing with the provision of the procedure ensuring a hearing process, as
well as an appropriate and depoliticised voting. With regard to the appointment
of judges, “cooperation with the institution of President is needed for
establishing legal criteria guaranteeing the qualitative composition of the
Constitutional Court” The Constitution in Article 125 provides as qualification
criteria: a) being highly qualified lawyer; and b) work experience of not less
than 15 years in the profession. Neither the Constitution nor the Organic Law
of the CC do not elaborate what is meant by the term "high qualifications". The
important position of the CC in the justice system implies the need for setting
high criteria for selection of constitutional judges.



Along with the moral integrity, the professional evaluation focusing on some
parameters such as: professional experience in the legal field, destiny of a
decision rendered in other adjudication instances, quantity and quality of the
work performed, observation of deadlines for announcing the decisions, active
participation and assistance offered by the judge for the overall performance of
the office/court he is working, availability, frequency of training courses,
contribution in resolving organisational problems and specific merits in the
field of teaching etc., are very important. All these are basic criteria being
instrumental for the election of qualitative judges.

The absence of clear criteria for the selection procedure of judges does not
guarantee transparency, where as a result of a fair and impartial selection to be
evidenced by the President professionally prominent and with high integrity
candidates. Not in all the cases are respected the public hearing by the
Assembly and the Assembly Rules commands to apply the secret voting
procedure for cases of voting for specific persons.

2.2.2 Termination of the mandate and dismissal

Constitution in itx Article 127 expressly provides cases of termination of the
mandate of the constitutional judge. The Mandate of the judge of the CC
terminates when sentenced by final decision for committing a crime, when
without reason he does not come to work for more than 6 months, attains the
age of 70, resigns by a final court decision is declared as unable to perform the
task. While the dismissal of the judge from duty is provided in Article 128,
according to which, the constitutional judge is dismissed from duty by the
Assembly with the 2/3 of all its members for breach of the Constitution,
committing a crime, mental or physical incapacity, acts and behaviour that
seriously discredit the position and image of a judge. The decision of the
Assembly is reviewed by the Constitutional Court, which, if it finds that there is
one of these grounds, declares the removal from office of a member of the
Constitutional Court. The comparison of these constitutional provisions is
found uncertainty as to the same fact (commitment of a crime) is exercised by
two different institutes (end of term and dismissal). Removal of a judge is an
initiative undertaken in conditions where there is the responsibility of the judge,
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so the judge himself by his actions or omissions caused an illegitimate situation
while on duty (eg commission of a criminal offense or acts that seriously
discredit and image of a judge). Concretely this means that illegal actions is
attributed to the judge who willfully acted in a certain way. While the end of
the term is merely declaratory and is mainly related to the situation of events
that do not depend on the will of the judge, but because of their verification the
judge is unable to perform the task.

Also the declaration of expire of the mandate when the judge without reason
does not come to work for more than 6 months is a deficiency of Article 127.
The CC can not be considered efficient when its member is absent without
reason for six months. Without doubt this case, if verified in practice adversely
affects the functioning and efficiency of the CC as a collegiate institution ™.
Disciplinary responsibility of constitutional judge does not have clear
constitutional arrangement. Article 128 provides only the sanction of removal
from office when the constitutional judge performs acts and behavior that
seriously discredit the position and image of a judge. It does not show what is
meant by acts and behavior that seriously discredit the position and image of a
judge, making it unclear ascertainment of such acts and behavior. Setting the
sanction of dismissal from office by the same body that appoints the
constitutional judge (the Parliament), does not guarantee independence and
creates the impression that between the Assembly and the CC there is a
dependency relationship of administrative type. The lack of forecast of an
independent body to assess and decide on disciplinary sanctions other than
dismissal, does not guarantee the accountability of the constitutional judges.

2.2.3 Resignation of the judge and term in office beyond mandate

The mandate of constitutional judge ends when he decides to step down
(Article 127 of the Constitution). The Constitution does not provide for the
term in office of the judge after the resignation. When the resignation is
submited, the judge can not remain in office for an indefinite period because

*® For example, applications can be rejected because of the equally division of votes.



such a thing damages the legitimacy of his decision. Given the fact that the
resignation was a voluntary act, it would not make sense that the judge continue
to remain in office even after expressing his willingness not to be a
constitutional judge.

Based on Article 125/5 of the Constitution, the constitutional judge remains in
office after completing 9-year mandate, until the appointment of his successor.
This mechanism of staying in office beyond the term guarantees, on one hand
the collegiate, functioning of the CC, but, in turn, carries the risk that this kind
of tacit confirmation of continuity in office due to lack of time limits lead in
parliamentary and presidential inertia for the replacement of the judge. In
practice this provision has created problems, as the relevant authorities have not
replaced for a long time constitutional judges whose mandate had expired,
making their mandate depended on the will of Parliament®’. Staying in office
beyond the constitutional mandate violates the principles of independence and
impartiality that should characterize constitutional judge while on duty.
Undoubtedly, maintaining the continuity of constitutional justice (collegial
functioning) and non-blocking of the CC's decision are important, but not
dominant in relation to the preservation of the constitutional principles of
independence and impartiality of the Constitutional Court, which referred to the
basic international documents on the judiciary®, they are of primary
importance for its existence and functioning. The Constitutional Court itself in
its jurisprudence has emphasized that "in order to determine whether a body is
independent, there should be considered the method of appointment of its
members and the duration of their function” .

>’ For more information see the decision no. 41/2012 CC's .

*® The Universal Declaration of Human Rights; International Covention on Civil and
Political Rights; The European Convention on Human Rights (ECHR); Basic Principles
on the Independence of the Judiciary, adopted by the UN Assembly; Recommendation
on the independence, efficiency and role of judges, adopted by the Committee of
Ministers of the Council of Europe; Universal Charter of the Judge, etc. (see point 7 of
the decision no. 11/2008 of the Constitutional Court).

> See Decision no. 20/2009 of the CC.
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The legal and constitutional provision on the continuing mandate from
members to replace judges who leave without completing its mandate is
deemed problematic. These cases can be considered as a breach of the mandate
defined in time for constitutional judges and may have implications in terms of
independence that should have new members in the exercise of functions. If
new members are not part of CC's with a full mandate, doubts can emerge
about their independence and impartiality, as they may be affected in decision-
making by political interests or interests with bodies which have about their
advancement career. ®°

A constitutional mandate provided for specifically in duration avoids the risk of
influenza and political pressures to judges, since the latter is guaranteed the
duration and integrity of the mandate®. By order of succession to the office,
the constitution-maker aimed to ensure the proper functioning of the CC,
implying the action on-time of the Assembly and the continuation of the
proceedings until the provision of consensus /consent, within reasonable limits
that assumes a normal appointment process.

2.2.3 Rotation

The composition of the CC is renewed every three years, in a third of it,
according to the procedure established by law (Article 125/3 of the
Constitution) Order of the renewal of the composition of the Court every three
years, in a third of it (rotation), and procedures for the implementation of this
renewal was originally envisioned by Law no. 7561, dated 29.04.1992 "On
amendments and additions to the Law no. 7491, dated 29.04.1991 "On the main
constitutional provisions»”. With the entry into force of the Constitution of
1998, term of office of constitutional judges changed from 12 years to 9 years,
but the forecast for the renewal of the Court every three years with one third of
it remained unchanged. According to constitutional transitional provision
(Article 179/1), also reflected in the transitional provisions of the organic law

® Ibid 59
®1 See Decision no. 24/2011 of the CC



of the Constitutional Court (Article 82), the mandate of the judges elected in
1992 ended in 2001 and renewal of the Court after 2001 would be by the end of
the mandate of each judge. Although this mechanism persists constitutional
renewal, it has become inapplicable in practice. Also although MOC regarding
obstacle for the performance of rotation is expressed in its decision no. 24/2011
that the relevant constitutional provision is regulated by the legislature
mechanism, this decision is not implemented. **

2.4 Independence and effectiveness of the High Court

2.3.1. Constitutional and legal criteria for the selection, proposal and
quality of candidates for members of the High Court

The European Union has recommended the transformation of the High Court
"in a court of career by establishing transparent criteria for the appointment of
judges with experience" to ensure depoliticisation of their appointment. As
mentioned above for constitutional judges, even for the High Court judges
criteria for their selection are very important, especially if we have in mind that
the HC unifies the judicial practice in view of uniformity, consistency and
predictability in implementation of law. Article 136 of the Constitution does
not provide specific or general criteria that must be met by the candidates to be
appointed members of the High Court. It can not be said that no provision of
the criteria detailed in the Constitution, does not guarantee a qualitative
composition of the High Court, however this can be seen as a shortcoming,
given that laws, even organic ones, come to respect and implementation of the
Constitution. In conditions where there is not a general constitutional
orientation for the criteria that should meet the candidate for judge of the High
Court, it seems to give lawmakers complete discretion in determining these
criteria, such as in the concrete case. Moreover, this defect / omission in Article
136 of the Constitution does not place this provision in accordance with Article
125/2, which provides general criteria of professional qualification in order to
be elected constitutional judge.

2 1bid 61
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2.3.2 Termination of the mandate of the judges of the HC

Regarding issues related to the termination of the mandate, the stay in office
beyond the mandate, removal from office, resignation and disciplinary
responsibility of judges of the HC, the same problems were found as mentioned
above for constitutional judges (see point 2.2 and 2.3 supra).

2.3.3 Initial and review jurisdiction of the HC

In Article 141 of the Constitution the High Court is provided as a review court,
even while exercising initial jurisdiction in certain cases. It is very important to
note the position of the High Court as a court of law and not as a court of fact.
Basically the recognized review jurisdiction of the High Court has to do with
the issue of interpreting and applying the law and not solving the issues of the
merits. This is the spirit with which the Constitutional Court has interpreted the
definition of specific powers of the High Court and the limits of its jurisdiction.
The High Court has no right to make assessments of the facts and evidence,
because it does not comply with its function as a court of law. Often there are
noticed misunderstandings and misrepresentations in this regard, that in some
cases are also caused by the attitudes of the Court in the exercise of its
functions. In the jurisprudence of the HC are noted deficiencies that have to do
with the overcoming of its power of review and assuming the role of the courts
of initial jurisdiction. Also the regulatory framework has found a special
position of the HC-in the organizational aspect. Under Article 135 of the
Constitution, the High Court is part of the judicial system, even the highest of
this power. However, the constitution-maker intended to have a special system
of appointment, operation, promotion, termination of office of judges of the
HC, thus separating it from the rest of the judiciary. The High Court has initial
jurisdiction when "adjudicating criminal charges against the President of the
Republic, the Chairman and members of the Council of Ministers, MPs, judges
of the High Court and judges of the Constitutional Court.”. These are
exceptional in the exercise of initial jurisdiction when the High Court acts as a
court of fact, administering and judging on the basis of evidence. This type of



jurisdiction is exercised by the High Court only in criminal matters and this has
to do with the special status and the constitutional function exercised by the
accused persons. This competence is problematic, given that in the process of
appointment of judges of the HC are involved the functionaries themselves, for
whom in the future may be criminal proceedings before this court.

2.4 Independence, impartiality and transparency of the High Council of
Justice

2.4.1 Composition of the High Council of Justice

Autonomy and independence of judges constitute an effective guarantee for
protection of the rights of citizens. These guarantees find their expression in
Article 147 of the Constitution, from the content of which the governance of
the judiciary is within the competence of the HCJ. Under this provision, this
constitutional body, independent of the executive and legislature decides, inter
alia, for the transfer of judges of first instance and appeal, their disciplinary
responsibility and proposes to the President of the Republic for appointment the
candidates for judges. The Constitution gave the President of the Republic the
chairmanship of the High Council of Justice to the fact that the head of state
can exercise better than anyone else the mission of the facilitator in the activity
of the High Council of Justice, since his function is vested with prestige and the
position that this body occupies sets him on all the parties®. To realize self-
governance of the judiciary, the HCJ consists in its majority of judges, who, by
exercising their functions as such, realize the connection of the Council with
judicial corpus. The Constitution does not disconnect members of the High
Council of Justice from adjudication and, as a result, neither from the interests
of the judicial body **.

The position of the High Council of Justice members arriving from the Judicial
System is not a guarantee for avoiding the conflict of interests. The arrival of

% Decision no. 14/2006 of the Constitutional Court.
** Ibid 63
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the majority of the HCJ members from the judiciary can create problems with
the efficiency of the HCJ, because the above-mentioned members perform their
duties full time in the HCJ, while exercising judicial functions full time in their
respective courts *°.

Article 147 of the Constitution does not prescribe any qualification criteria
regarding the selection of the HCJ members elected by the Assembly. With no
basic criteria where to refer to, the legislator is unclear when making the
relevant legal regulations. Moreover, the improvidence of the basic/minimum
criteria can create the premise for abuse of discretionary power that the
legislator enjoys to regulate by law the specific criteria which must meet a
candidate to be elected as a member of the HCJ. Also, the minimum quorum of
36 votes which is enough to be elected a member of the HCJ by the Assembly
is a shortcoming of the current constitutional order in respect of guarantees that
should provide the function of the independence of the HCJ. In conditions
when it can be chosen as a candidate member of the HCJ only the votes of the
ruling majority, bypassing the role of parliamentary minority in the voting
process, create doubts in terms of independence that should characterize this
constitutional institution. This issue gets even more important if it is taken into
consideration the fact that the Vice-chairman of the HCJ is selected by
members elected by the Assembly according to the last amendments to the
organic law of the HCJ (no. 8811/2001).

The President’s Heading the High Council of Justice as well as the too
activating role attributed to the President, along with the right to head this body,
but also to replace the constitutional function of a pure executive nature, i.e. the
function of the Deputy President of HCJ, in case of the existence of a vacancy,
must be seen closely associated with the constitutional functions attrributed to
the President in relation to the judiciary system. ®

® Ibid 63
% Ibid 63



2.4.2  Position of the Minister of Justice

The concept of self-governance of the judiciary finds its expression not only in
the concept of the separation of powers, but also on their interaction. The
interaction of the High Council of Justice with the executive power appears
especially in the disciplinary proceedings against judges. These cannot be
carried out without the active participation of the Minister of Justice, and their
appointment cannot be made without the approval of the President of the
Republic as the Chairman of the HCJ.

The role of the Minister of Justice is seen as a problem not so much in terms of
its presence on the council rather than its activation. The fact that the Minister
of Justice has the exclusive power to initiate disciplinary proceedings against a
judge contradicts EU standards and do not constitute a guarantee in terms of
fairness that the Minister of Justice should be in all cases of punishment of the
judges.

2.5 Position of the National Judicial Conference
2.5.1. Body provided for by the Constitution

The primary function of the NJC, provided for in the constitution, consists in
selecting among the ranks of the judges of 9 representatives to the HCJ. Since
the HCJ is composed as a mixed-structure organism and with a qualified
majority from the ranks of the judiciary, the Constitution has granted to the
National Judicial Conference a determining role to the effect of strengthening
and protecting the independence of the judicial power. The purpose of the
constitution was not the constitution of National Judicial Conference as a
representative body, but as the body of all judges, organized and self-governed
by the judiciary itself®’. Regardless of the fact that the National Judicial

® Decision no. 25/2008 of the Constitutional Court
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Conference is an institution provided by the Constitution and has an important
function, there is a lack of a proper constitutional arrangement of it as that of
the other constitutional bodies.

2.5.2. Statute, mission, authority, organization

Since the adoption of the Constitution of the Republic of Albania in 1998 and
until 2005, the organization and functioning of the National Judicial
Conference has been arranged through internal norms adopted by it. Although
this body has a very important role in the justice system, it does not enjoy
constitutional arrangement regarding the status, powers and organization. All
these aspects are envisaged only in the legal level.

The Assembly by Law no. 9399, dated 12.05.2005, predicted, through legal
arrangements, the organization and functioning of the National Judicial
Conference. In this law, were provided powers of the National Judicial
Conference and the basic rules of funding, operation and selecting the
membership of its governing bodies. With Decision No.25 / 2008 of the
Constitutional Court, this law was repealed because it violated Article 81,
paragraph 2, letter "a" of the Constitution and the principle of separation and
balance of powers in particular with the principle of judicial. With the adoption
of the Law nr.77 / 2012 "On the organization and functioning of the National
Judicial Conference", were addressed the findings of the Constitutional Court

2.6 The Mission and function of the Prosecution
2.6.1 Election of the Prosecutor General

Article 149/1 of the Constitution provides that the Prosecutor General is
appointed by the President of the Republic with the consent of the Assembly.

The Constitution, in order to give significant emphases on the independence of
the Prosecution, in contrast with the law “For the Main Provisions of the
Constitution” has chosen, in essence, the procedure of appointment and



dismissal of the Prosecutor General by not leaving this process only to a
Constitutional body®. As for the appointment of constitutional judges and
senior judges, the same problems are highlighted regarding the guarantees to be
provided by the President of the Republic in the process of appointment of the
Prosecutor General. Namely, the Constitution and the Organic Law omit the
procedural rules prior to the stage of the proposal or nomination voting, making
the selection process not transparent. Even by 2008 constitutional norms do not
define the term or duration of the Prosecutor General nor the criteria that
candidates must meet. The constitutional amendments of 2008 defined the 5-
year mandate, with the right to reappointment, which was assessed as a positive
step, as it brought the institution of the Prosecutor General in line with all other
constitutional institutions that have defined mandates®. However, the
Constitution does not provide criteria to be met by the candidate for Prosecutor
General. These criteria are: (i) occupation "from the ranks of jurists", (ii) work
experience "not less than 10 years in the justice system", (iii) "the outstanding
professional skills" and (iv) "Clean ethical-moral figure "are defined only by
the organic law of the Prosecutor (Article 7, paragraph 1.1). Also, the approval
of candidacy by the Assembly by a simple majority (minimum of 36 deputies)
does not serve to the obtaining of a broad support from legislators and
guaranteeing the independence that should characterize this functionary. The 5-
year duration of the constitutional mandate is not sufficient and the possibility
of renewing the mandate does not provide the necessary guarantees in the
exercise of the function independent of political.

The Prosecutor General is obliged, to the extent permitted by law, to give
explanations and inform the parliamentary committees on various issues of its
activity (Article 80/3 of the Constitution) and occasionally inform the
Assembly for state of crime (Article 149/4 of the Constitution). Although
Parliament gives its consent to the appointment of the Prosecutor General

% Decision No 3/2008 of the Constitutional Court

% The explanatory memorandum to the integrated text of the amendments adopted in
the Committee on Legal Affairs, Public Administration and Human Rights, Article 9 of
the bill, which amends section 149 of the Constitution, decided that the Attorney
General has a legal mandate to determine the length of stay.
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(Article 149/1 of the Constitution), as well as proposes his dismissal to the
President of the Republic (Article 149/2 of the Constitution) in the
constitutional sense, the Prosecutor General has no political responsibility
before the Assembly. The Prosecutor General is a professional leader of the
Prosecution and not a political one, features to ensure the professional
independence of this body’. Relations the Assembly-Prosecution have
reflected problems particularly as a result of the decisions of the Assembly for
the establishment of committees of inquiry to verify the acts or omissions of the
Prosecutor General that preceded the decision to discharge him "',

2.6.2. The hierarchical mode of the functioning of Investigation

Article 148 of the Constitution stipulates that: “Prosecution exercises criminal
prosecution and represents the accusation in court on behalf of the state. The
Prosecution exercises other duties assigned by law. Prosecutors are organised
and operate within the justice system as a centralised body. In exercising their
powers, Prosecutors are subject to the Constitution and.”

The Constitutional norms define the Prosecution as a body sui generis, of a
particular type by excluding any possibility to interpret the relevance of this
constitutional body to the executive or judicial power. Prosecution is organised
and operates under the direction of the Prosecutor General as a centralised
structure, where are included the Office of the Prosecutor General, Council of
Prosecutors and Prosecutor’s offices at the judicial system.

The Prosecution has some features which are defined in the Constitution and
law, that put this body in a position distinct from other powers and especially
as: a) the only body in the country that carries the prosecution; b) as the body
that represents the accusation in court on behalf of the state, that decides on the
cases that are under adjudication and is free to search for the type and extent of
punishment to the persons resulting guilty, ¢) as the body with complete
independence in exercising functions, subject only to the Constitution and law,

" Decision no. 26/2006 of Constitutional Court.
"I Decisions no. 75/2002 and no. 12/2008 of Constitutional Court



which means that the initiation of criminal proceeding, termination of criminal
case, suspension of cases or sending them to court are attributes of prosecution;
d) as a centralised body that functions according to the rule that orders and
instructions of a superior prosecutor are binding on lower prosecutors, while
the legality of the decisions or actions and regularity and completeness of the
investigations conducted by lower prosecutors are only controlled by senior
prosecutors, except in the cases when the procedural law acknowledges such a
right to the court %,

While on one hand the hierarchical organization is appreciated to ensure
uniformity in the implementation of legislation, on the other hand it is
considered as constituting a source of abuse of authority””. Hierarchical
organization defined by the Constitution and the Organic Law and the norms of
the CPC have caused continuous friction between prosecutors of different
levels which are made subject to the review of cases before the courts of
ordinary and constitutional jurisdiction. The problems that have emerged in
connection with the Prosecutor have to do with the constitutional position of
the Prosecutor's body in the institutional structure of the state, with the
constitutional and legal powers and as well with the effectiveness of the
organization and functioning.

L. Summary of findings

By constitutional and legal analysis that was done to the constitutional
institutions related to justice result the following problems.

On the President

Lack of institutional collaboration President - Assembly has affected not only
in the lack of a proper exercise of the constitutional powers by the President of

72 See Decision no. 26/2006 of the Constitutional Court.

73 Report of the Special Rapporteur on the Independence of Judges and Lawyers, 2012
f.6-7.
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the Republic, the Assembly and the HJC, in connection with the justice system,
but also to the competence disputes emerged between these constitutional
bodies and the withholding of consent of the Parliament to decrees of the
President for the appointment of members of the CC and the HC. In conditions
when an organic law for the institution of the President of the Republic is
lacking, it is not expressly provided the exercise of certain powers assigned to
him by the Constitution, there are no modalities to adjust the President-
Assembly relations, nor his reports with other constitutional bodies. The
possibility of the election of the President of the Republic with the simple
majority of all members of Assembly, as a formula that avoids political
consensus, does not guarantee the independence of the exercise of his functions
in the justice system, concretely in the appointment of the members of the CC,
members of the HC and the GP. This non-consensual mode of election only
with the support of the political majority does not avoid the suspicion of failing
to guarantee the independence and well-functioning of the HCJ as the President
of the Republic is at the top of the HCJ.

On the procedure of appointment of Judges of the Constitutional Court and
judges of the High Court

There are delays in the renewal of the Constitutional Court and in filling
vacancies in the Constitutional Court and High Court, resulting in deformation
of the Constitution, in terms of extending the mandate of these judges. There
are no time limits laid down within which to develop the process of
appointment. A transparent process with regard to the collection and selection
of candidates for the Constitutional Court and the High Court is lacking, which
guarantee their qualitative composition. The process of appointment of judges
of the HC and the CC is not based on clear rules, so that the legal criteria to be
met by candidates to attest to the objectivity and impartiality of decision-
makers. Constitutional provisions contain no clear basic criteria to be met by
candidates for constitutional judges, while for senior judges these criteria are
completely lacking. Parliament does not always give obvious reasons for
rejection of candidates. The minimum majority (36 members) required for
approval of the candidacy selected by the President to be appointed as a
constitutional judge and senior judge, does not offer sufficient guarantees in



terms of respect for the independence, impartiality and quality of the
composition of the CC and the HC.

On the High Court

In conditions where there is not a general constitutional orientation regarding
the qualifying criteria to be met by a candidate for judge of the High Court, the
legislator has complete discretion in determining these criteria. Regarding
issues related to the termination of the mandate, the stay in office beyond the
mandate, removal from office, resignation and disciplinary responsibility of
judges of the HC, the same problems were found as mentioned above for
constitutional judges. In the jurisprudence of the HC are noted deficiencies that
have to do with the overcoming of its review power and assuming the role of
the courts of initial jurisdiction. Original jurisdiction is problematic, given that
in the process of appointment of judges of the HC are involved the
functionaries themselves, who in the future may be a party to the criminal
proceedings before this court.

On the High Council of Justice

Lack of constitutional basic criteria for selection of members elected by the
Assembly does not ensure transparency and quality in composition and leaves
the legislators unlimited discretion in determining these criteria. Minimum
majority (36 seats) required for their voting in the Assembly does not provide
sufficient guarantees in terms of respect for the independence of the HCJ. The
role of the Minister of Justice is considered problematic because of the
exclusivity it enjoys in the initiation of the disciplinary process against judges,
which conflicts with EU principles.

On the National Judicial Conference

Regardless of the fact that the National Judicial Conference is an institution
provided by the Constitution and has an important function, a proper
constitutional rregulation is lacking in regard of the status, powers and
organization.
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On Prosecution

The Constitution does not provide for the basic criteria to be met by a candidate
for Prosecutor General. The 5-year duration of the constitutional mandate is not
enough and the possibility of renewing the mandate does not provide the
necessary guarantees in the exercise of the function independent of the political
power. Approval of candidacy by the Assembly with a simple quorum
(minimum of 36 deputies) does not serve to obtain a broad support from the
legislators and to guarantee the independence that should characterize this high
functionary. Hierarchical organization has caused friction between prosecutors
of different levels who are made subject to review judicial processes not only at
the courts of ordinary jurisdiction but also to the Constitutional Court.
Problems which have emerged in connection with the Prosecution have to do
with the constitutional position of this body in the institutional structure of the
state.

IV. Legal Analysis on the reform of the Constitutional Court
1. Legal framework

Law no. 8577, dated 10.2.2000 "On the organization and functioning of the
Constitutional Court of the Republic of Albania”:

Article 7: This article is a transposition into law of Article 125 of the
Constitution.

Article 8: The mandate of a judge of the Constitutional Court starts from the
date of swearing and ends on the same date of that month. Constitutional Court
Judge continues in office until the appointment of his successor.

Article 9: even this article is similar in content to Article 127 of the
Constitution but adding the term (1 month) within which the President with the
consent of the Assembly appoints a new judge when the place is vacant and
forecasting the demand for the declaration of expiration of the term of a judge
is made by the President of the Constitutional Court.



Article 10: (1) is in substance the same as Article 128 of the Constitution (2)
the examination of the Assembly for the removal of a judge of the
Constitutional Court, for the reasons set out in item 1 of this article begins with
a motivated application of not less than half of all members of the Assembly.

Article 16: The Constitutional Court judges enjoy immunity during their
activity, they have no legal responsibility for opinions expressed or votes on
matters under review. Judge of the Constitutional Court cannot be prosecuted
without the consent of the Constitutional Court. He may be detained or arrested
only if caught committing a crime or immediately after its commission. The
competent body shall immediately notify the Constitutional Court. If the
Constitutional Court does not consent within 24 hours to send the arrested
judge to court, the competent organ is obliged to release him. The decision of
the Constitutional Court, which deals with the majority of votes, should be
justified.

Article 30: The application of individuals for the violation of constitutional
rights is submitted not later than 2 years from the finding of a violation, or after
exhausting all legal remedies to protect these rights 2 years from the date of
notification of the decision of the relevant state body.

Article 49 and 50: To review the compliance of the law or other normative
acts with the Constitution or international agreements, the Constitutional Court
is set in motion at the request of the President, the Prime Minister, no less than
one fifth of MPs and Chairman of the High State Audit. The same right have
the Ombudsman, local government, organs of religious communities, political
parties and other organizations, only when they justify that the issue is related
to their interests. These applications can be filed within 3 years from the entry
into force of the law or other normative acts.

Article 52: The Constitutional Court reviews the compliance with the
Constitution of international agreements before their ratification. For the
examination of these issues the Constitutional Court is put into motion only
after a request is submitted by the subjects contemplated in section 134 letters
"a", "b", "¢" and "d " of the Constitution and the subjects provided in the
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letters" £ "," ¢ "," s "and" f "of the Constitution, on matters related to their
interests.

Article 54 and 55: The Constitutional Court examines conflicts of competence
between the powers, when the dispute is directly connected with the exercise of
their activity. The Constitutional Court considers these conflicts when the
respective subjects have considered themselves competent to decide on
concrete cases and depending on the case have issued acts to regulate it or
when subjects have not considered themselves competent to decide in
individual cases. The application before the Constitutional Court is submitted
by the subjects in conflict or entities directly affected by the conflict for any
kind of act of legal and normative character, action or inaction of local
authorities or local government bodies, which have led to disputes of powers
between them. This request is made within 6 months after the beginning of the
conflict.

Article 57: To review the constitutionality of parties and other political
organizations, the Constitutional Court is set in motion at the request of the
President, the Prime Minister and no less than one fifth of MPs. The request
may be submitted at any time in the Constitutional Court.

Article 61 and 64, The Constitutional Court for the declaration of the dismissal
of the President of the Republic is set in motion by the decision of the
Assembly which has decided his dismissal from office. For issues related with
the election of the President and incompatibilities in the exercise of his
functions, the Constitutional Court is set in motion at the request of not less
than one fifth of the deputies or political parties

Article 66: For the examination of the electability of the deputies, the
Constitutional Court is set in motion at the request of the President of the
Republic or the Parliament. The Constitutional Court verifies the election of
deputies at the request of a political party or independent candidate for deputy,
applying in this case the legal provisions for general elections. The request for
incompatibility may be submitted to the Constitutional Court by the Assembly,
while the request for examination of the ability of MPs may be filed within



6 months from the identification of the fact of non-electability.

Article 72: The Constitutional Court decisions are taken by a majority vote of
all its judges. The decision of the Constitutional Court declared justified, it has
general binding power and is final. A judge who is in the minority has the right
to justify his opinion that joins the decision and is published with it.

Article 74: When during the voting, the votes are divided equally or in such a
way that a conclusion of the matter is not voted on by the required majority, the
Constitutional Court must dismiss the appeal. Rejection does not prevent the
applicant to submit the request in case the conditions for forming the required
majority are created.

Article 76: The decision of the Constitutional Court that has repealed a law or
normative act as a rule brings legal effects from the date of its entry into force.
The decision has retroactive effect only: a) against a criminal conviction even
while it is running, if it relates directly to law enforcement or to the repealed
normative act; b) to the issues being considered by the courts, until their
decisions have not become final; d) to the consequences of the law or repealed
normative acts still not exhausted.

Article 81: Decisions of the Constitutional Court are binding to enforcement.
The execution of decisions of the Constitutional Court provided by the Council
of Ministers with the respective organs of state administration. The
Constitutional Court can appoint themselves another body charged with the
enforcement of its decision and, if necessary, the manner of its execution.
Persons who do not implement the decisions of the Constitutional Court or
hinder their implementation, when the action does not constitute a criminal
offense, are punished by the chairman of the Constitutional Court with a fine of
up to 100 thousand ALL, whose decision is final and immediately executable.
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2. Presentation of the current situation
2.1. Appointment of the members of the Constitutional Court

The process of appointment of the constitutional judge is a joint competence of
the President and of the Assembly and goes through two stages; the first stage
of the selection of the candidates by the President and the second stage of
approval of the candidates by the Assembly. This process is very important in
order to guarantee the independence and impartiality of the Constitutional
Court. Judges of the CC are appointed from the ranks of the jurists with high
qualification and work experience not less than 15 years in profession (article 7
of the law). This forecast is the same legal wording of article 125 of the
Constitution and, as such, did not specify the concept "high qualifications". In
its entirety, the organic law does not define detailed criteria in order to select
the independent and professionally qualified candidates. The lack of forecast of
the reference criteria goes to the detriment of objectivity, fairness and quality
that should guide the selection of candidates. The system of appointment
adopted by the Constitution has in its is essence the institutional cooperation of
the President of the Republic and the Assembly, which essentially expresses the
mutual respect of each subject to the powers of the other, and it means the
establishment of a ratio between their cooperation in order to ensure a quality
and appropriate composition of the Court”. Despite the emphasis that the
Constitutional Court has put on compliance with this principle, the
implementation into practice of the institutional cooperation President-
Parliament has proved insufficient. This is due to the absence in the law of clear
rules for conducting the appointment process in both its phases. The
appointment process is not characterized by transparency because of non-
provision in law of the specific qualification criteria and rules set to be
implemented by the competent authorities (President-Parliament) for carrying
out the process. Recent years a large number of refusals have been seen in the
Assembly of candidates submitted by the President, which has made the
process of appointment of judges of the CC inefficient. The forecast by the

" See Decision no. 2/2005 and no. 24/2011 of the CC.



organic law, but not by the Constitution, of the period of one month before the
expiry of the mandate of the judge of the CC for the commencement of the
procedures of his replacement has not proved effective

2.2. End of the mandate of the members of the Constitutional Court

For all matters relating to the termination of the mandate of the constitutional
judge, the stay in office until the arrival of the successor, t